i
THE DETAILS

This means that even if a minor error in failing

to comply with the GCA does not result in illegal
possession of a firearm, illegal use of a firearm or
even an inability of the firearm to be tracked, your FFL
may still be revoked for willfully violating the GCA.T
Encouraging careful attention to details, a Federal
judge warned, “If ever there were a statutory scheme
where a licensee would be obligated to ‘sweat the
details,” irrespective of how trifling they may appear,
the [GCA] would appear to fit that bill.”"

A SINGLE VIOLATION,
WITHOUT WARNING, IS ENOUGH

The GCA allows for license revocation upon the
willful violation of any provision, rule or regulation
under the GCA and many federal courts have shared
and supported the view that multiple violations are
not required before your license may be revoked."
Therefore, a single violation is enough for the ATF to
revoke your FFL.

Just as there is no requirement for multiple violations,
there is also no requirement that ATF provide a
dealer with a warning prior to the violation. As

one court pointed out, “No court has imposed

a requirement that a warning must precede a
determination of willfulness.”"

A FAILURE TO ACT MAY BE WILLFUL

Failing to abide by known legal obligations through
inaction may constitute a willful violation. The United
States Supreme Court and the majority of federal
courts have held that when a licensee understands

the legal obligations imposed by the GCA and fails to
abide by those obligations the FFL may be revoked due
to a willful violation.vi
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The United States Supreme Court explained, “Disregard
of a known legal obligation [under the GCA] is certainly
sufficient to establish a willful violation.” Vi And, more
than one federal court has found that when a licensee
understands the requirements of the law and knowingly
fails to follow those requirements or is simply indifferent to
them the licensee has committed a willful violation.

Mere plain indifference to the known requirements is
also sufficient to establish a willful violation. A court may
find a willful violation of the GCA when the licensee
knew of the requirement to act or even if the licensee
knew that a failure to act would be unlawful.*

CRIMINAL INTENT IS NOT REQUIRED

The requirement of bad purpose is not required when
finding willfulness in a violation of the GCA or its
regulations. ¥ In one case, a licensee without criminal intent
sold handgun ammunition to a purchaser who was under
the age of 21 and was found to have willfully violated the
GCA. Inits decision, the court pointed out that the GCA
itself does not include a requirement of criminal intenti
This means that even unintentional violations of the GCA

may still be considered willful xii

EFFORT TO CORRECT THE VIOLATION IS
IRRELEVANT

Courts determine willfulness at the time of the violation.
Even if you put forward great effort and expense to
correct a violation found during an ATF inspection, it
may still be considered willful. In one case, a licensee
made efforts to correct the violations pointed out to
him during an ATF inspection, and he was still found
to have willfully violated the GCA.x¥ Another Federal
court agreed when it said, “The fact that [the licensee]
spent a great deal of money trying to correct his
faulty recordkeeping system, after the violations . . .

is immaterial to the question of willfulness at the time
the violations occurred.”™

However, it is still important for you to act on any
errors as they are found so that you are not accused of
plain indifference on a subsequent inspection. If you
discover a violation, you are encouraged to promptly
correct it. In some cases where you cannot correct
the error, you are encouraged to report the situation to
ATF and ask for guidance.
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SWEAT THE DETAILS

As the “responsible person” on your license, you are
ultimately responsible for everything any employee
does or fails to do. Therefore, it is important that both
you as the licensee and your employees “sweat the
details” when it comes to ATF regulatory compliance.
The Federal court cases discussed above explain the
law and make it clear that minor mistakes, single errors
and the disregard of known obligations, regardless of
intent or effort to correct the violation after the fact, may
be considered willful violations for which an FFL may be
revoked.

THE GOOD NEWS ABOUT ATF

However, the good news is that ATF does not view

its job as simply to revoke licenses whenever it

finds a violation. Instead, ATF assists and works with
members of our industry to encourage and enhance
compliance with the requirements of the GCA and the
ATF regulations, so that ATF can promote public safety.
In fact, while the number of ATF inspections have

been increasing in recent years, up to over 10,000 in
2010 from just 5,000 in 2005, the number and rate of
revocations
have actually
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down to only NSSF Government Relations
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years prior.

That’s twice

as many inspections and an almost four-fold decrease
in revocations. ATF reports that the rate of regulatory
compliance, where no violations of any kind are found,
has been increasing over time.

If you and your employees “sweat the details,” the
chances are greatly improved that if you are inspected
ATF will not find any mistakes or errors in your records.
This will make the inspection process smoother, help
you stay in business lawfully selling firearms to law-
abiding Americans and allow us all to promote, protect
and preserve hunting and the shooting sports.
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MINOR MISTAKES COUNT

The severity of the discrepancy, even if it is a typo, plays

no role in the determination of whether your violation is

willful.
“If ever there were a statutory scheme where a
licensee would be obligated to ‘sweat the details,’
irrespective of how trifling they may appear, the
[GCA] would appear to fit that bill.” Willingham Sports,
Inc. v. Bureau of Alcohol, Tobacco, Firearms and
Explosives, 415 F.3d 1274 (11th Cir. 2005)

A SINGLE VIOLATION IS ENOUGH

A single violation is enough for the ATF to revoke your

license.
“A single uncontested violation of the regulatory
requirements of the [GCA] suffices to uphold a
firearms license revocation...” American Arms Int’l. v.
Herbert, 563 F.3d 78 (4th Cir. 2009)

NO WARNING IS REQUIRED
The ATF is not obligated to warn you of your violations
before finding that they are willful.

“No court has imposed a requirement that [a] warning

must precede a determination of willfulness” Strong
v. U.S., 422 F. Supp. 2d 712 (N.D. Tex. 2006)

A FAILURE TO ACT MAY BE WILLFUL

Your violation of the GCA may be considered willful if you

knew of the requirements and failed to abide by them.
“Evidence that an individual was aware of his legal
obligations under the [GCA], but disregarded those
obligations, is sufficient to establish a willful violation.”
Garner v. Lambert, 345 Fed. App. 66 (6th Cir. 2009)

PLAIN INDIFFERENCE CAN BE A WILLFUL
VIOLATION

Failing to act on a known requirement may be a willful

violation.
“[A] court may infer willful omission from a
defendant’s plain indifference to a legal requirement
to act if the defendant (1) knew of the requirement
or (2) knew generally that his failure to act would be
unlawful.” RSM, Inc. v. Herbert, 446 F.3d 316 (4th Cir.
2006)

CRIMINAL INTENT IS NOT REQUIRED

The requirement of bad purpose needed in a criminal
prosecution is not needed to find a willful violation of the
GCA.

““Willfulness’ under the GCA does not require a
heightened showing of ‘bad purpose’ or evil motive;
rather, evidence of an individual’s disregard of a
known legal obligation is entirely sufficient” Procaccio
v. Lambert, 233 Fed. App. 554 (6th Cir. 2007)

EFFORT TO CORRECT THE VIOLATION IS
IRRELEVANT

Willfulness is measured at the time of the violation.

“The fact that [an FFL holder] spent a great deal of
money trying to correct [violations] is immaterial to
the question of willfulness at the time the violations
occurred.” Sturdy v. Bentson, 1997 WL 611765

(8th Cir. 1997)

pipb YOU know?

Did you know that NSSF members have access to
discounted programs and services that provide group
and one-on-one training to you and your staff on ATF
compliance and Store Security? These programs can help
you put the details in focus and move on with running
your business!

Each year the NSSF offers a variety of classes focused

on ATF Compliance and Store Security in a group setting
that can be accessed by attending the annual Shot

Show University and Retail Education Seminars. These
interactive classes cover topics such as Form 4473 review,
Acquisition and Disposition bound book (A&D) record
keeping, NFA procedures and Town Hall style meetings
with speakers from the NSSF, ATF and FBI. Attendees

of these events can ask questions and interact with
presenters getting real time answers to real time problems
being experienced in shops across the country.

One-on-one training can be even more valuable, with a
consultant spending a full 8-hour day in your store training
you and your staff. During this training a mock audit of
your Form 4473 and A&D records will be performed, your
inventory will be spot-checked, and best practices will

be shared to ensure you are ready for the inevitable ATF
inspection. Specific programs tailored to store security
can also be requested that provide valuable insight into
protecting your inventory and staff. If you think you’re
ready for a “full checkup” both an ATF Compliance and
Store Security audit can be performed, ensuring you know
exactly where you stand in these areas as an FFL.

We want to see all our members pass an ATF inspection
with flying colors and keep their inventory and staff safe.
Past participants in these programs have all agreed
they are great tools in a retailer’s toolbox to help make
compliance and security a reality.

To get more information regarding group or individual training
in ATF Compliance and Store Security please contact John
McNamara via email: jmcnamara@nssf.org or call us anytime at
203.426.1320 x237 or visit:

ATF Compliance | nssf.org/retailers/atf-compliance/
Store Security | nssf.org/retailers/store-security-audit-program/
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he Gun Control Act of 1968
T(GCA) allows the Bureau of

Alcohol, Tobacco, Firearms
and Explosives (ATF) to revoke your federal
firearms license (FFL) if you have willfully violated
any provision, rule or regulation under the GCA.
To help ensure that your FFL is not revoked, it
is important you understand what constitutes a
“willful” violation of the GCA and ATF regulations.

Since the term “willful” is not defined within the
GCA or ATF regulations, Federal courts have
defined what constitutes a willful violation. By
knowing and understanding what the courts have
said, you will be able to avoid committing a willful
violation of the GCA and the ATF regulations and
remain in business for years to come.

MINOR MISTAKES COUNT

When determining whether a record keeping
error is a willful violation of the GCA or its
corresponding regulations, courts are not
required to consider the severity nor the effect
of the error. In one case, a court clarified that
even minor clerical errors may be treated as
willful violations since
“failure to comply
with exacting book
keeping regulations
may hinder the ATF’s
ability to perform its
mandated function.”

that minor errors can
be considered willful
violations. “Keeping
records is a technical
exercise and errors,
even typos, are
unacceptable.”
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